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[ Comment ] 

Welcoming the UN Human Rights Council’s Urging the Korean 

Military to Improve Human Rights Situation 

- The Government should respond to the voices, requesting guarantee of the fundamental freedom of 

the military personnel, being repeated over a decade - 

 

The Republic of Korea (ROK) went through the Universal Periodic Review (UPR), which is 

repeated every four and a half years by the United Nations (UN) Human Rights Council. A total of 98 

UN member states rendered various and in-depth recommendations across the wide range of fields in 

the UN Office at Geneva from 10:30 PM to 2:00 AM in Korean Time from 26 to 27 January 2023, 

comprehensively considering the state report submitted by the ROK Government, compiled reports by 

the UN Office for the High Commissioner for Human Rights as well as reports prepared by the NGOs 

and the National Human Rights Commission of Korea (NHRCK). The ROK attended the fourth UPR, 

following 2008, 2012, and 2017 UPRs. The Center for Military Human Rights Korea (CMHKR) has 

also drafted a joint NGO submission as in other years in July 2022 with 460 civil society organizations 

and provided about twenty countries’ embassies in Seoul and permanent missions to the United Nations 

in January 2023 with up-to-date information regarding the situations of human rights in the military. 

The ROK has been demanded to introduce a comprehensive anti-discrimination legislation 

and foster countermeasures against gender-based violence as well as ratification of international human 

rights treaties that the ROK has not yet acceded, such as the Optional Protocol to the Convention 

against Torture and the Second Optional Protocol to the International Covenant on Civil and Political 

Rights. As many a problem was revealed in the field of military human rights and efforts to reform it 

appeared to have come to nothing, a number of new recommendations were made by the international 

community in terms of the promotion and protection of the fundamental freedom and human rights of 

the armed forces personnel. Firstly, El Salvador with its President in his thirties recommended the 

ROK to continue and bolster efforts to better the human rights within the military. Additionally, Israel, 

the country to which the ROK often refer due to its stern security environment, noted the severity of 

the military sexual abuses and recommended review of the prevention and protection mechanisms. So 

did Iran recommend along with special emphasis on the matters of retaliation and remedies. The issue 

of military sexual violence was indeed highlighted by the UN Committee on Elimination of 

Discrimination against Women in 2018 (CEDAW/C/KOR/CO/9, para. 23(f)).  
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 It is assessed that the international society has also expressed its concern about the issue of 

military suicide, deteriorated after COVID-19 since 2020, and the gruesome situations of the military 

sexual violence and the inadequate system for victim protection thereof in the military, revealed from 

the death of late Air Force Master Sergeant Lee Yeram in 2021 due to sexual violence and 

revictimization. However, on contrary to such a stringent view, the ROK Ministry of National Defense 

(MND) rather deepened our worries by showing indifferent response. In a reply to the advanced 

questions raised by the United Kingdom of Great Britain and Northern Ireland, concerning the 

recruitment of women in military and guarantee of safe environment to work free from sexual violence, 

the MND merely mentioned some facts about its plan to improve facilities for women, its 

establishment of specialized bodies for military sexual abuse, and a regular review by the MND Gender 

Equality Committee in the abstract, whereas it equivocated actual state of the implementation of those 

policies. It is cowardly of the MND to look away from the several on-going trials of sexual violence, 

indicted by the special prosecutor against the military for the first time in the constitutional history in 

2022.  

 There were repetitive recommendations as well. To begin with, again, it was reiterated to 

decriminalize consensual relations between same-sex soldiers. Since the second UPR by the United 

States’ recommendation to review the possibility of repealing it, France, Ireland, the Netherlands, 

Denmark, the United Kingdom, Canada, and Costa Rica recommended its abolition in the third UPR. 

Besides, the UN Human Rights Committee, the Committee on Social, Economic, and Cultural Rights, 

and the Committee against Torture made concluding observations in the same purport in 2015 and 

2017 (CCPR/C/KOR/CO/4, para. 15; CAT/C/KOR/CO/3-5, para. 36 (f); E/C.12/KOR/CO/4, para. 25 

(a)). However, the Korean military rather cracked down on two dozen of soldiers in early 2017 through 

illegal investigation. Upon such an incident, the UN Independent Expert on sexual orientation and 

gender identity, the Special Rapporteur on the freedom of expression, and the Working Group on 

arbitrary detention recommended suspension of investigations and annulation, which were regrettably 

ignored (UA KOR 2/2017). Hence, in this cycle, the United States of America, Canada, Mexico, 

Colombia, Germany, Ireland, and Iceland in total seven explicitly recommended abolition of article 

92-6 of the Military Criminal Act again (indecent act, formerly called ‘sodomy’).  

 The ROK has repeatedly received recommendations on this issue over a decade from its 

friendly nations, notably including some of the NATO member states to which the ROK just recently 

opened a diplomatic mission last year. Nevertheless, the MND opens fire, saying “Government is not 

considering repealing the provision,” resulting in complete ignorance of genuine advice from the 

international community without a single diplomatic expression of ‘to review or put an effort on it.’ 

Moreover, while being impervious to shame, it misled the international society by replying that nobody 

was punished for consented relationship in 2022, concealing its attempt in last November to continue 

disciplinary sanction against gay soldiers by modifying the Enforcement Ordinance of Presidential 

Decree on Military Disciplinary Action. Whereas it disclosed the fact that 19 have been convicted 

thereunder since 2014, actually, it did not mention the gist of the Supreme Court’s jurisprudence, 

declaring that “it is no longer admittable as a universally valid norm to assess that same-sex 

relationship … arouses sexual humiliation or aversion and is in contrary to the good sex morality in 

this era” (Supreme Court Grand Chamber Judgement 2019Do3047 on 21 April 2022), from which the 

CMHRK regrettably cannot find a clue for self-reflection at all.  

 Next, the ROK has received recurring recommendations regarding alternative military service 

for conscientious objectors as well, which has been in operation since October 2020, following the 

ruling of constitutional inconsistency by the Constitutional Court of Korea in 2018. In addition to 11 
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members states in the last cycle, in the fourth batch, Argentina, Canada, Costa Rica, Croatia, 

Cyprus, East Timor, Estonia, Luxemburg, Panama, Poland, Slovakia, Spain, and Uruguay in total 

thirteen delivered recommendations. Although the detailed focus of each country’s recommendation 

varies, as in the previous cycles, it was recommended to put the alternative service under the civilian 

control to provide non-discriminatory alternative service, to grant them a general amnesty and release 

them, to eliminate their criminal records, and to provide appropriate remedies. While the ruling of 

constitutional inconsistency technically excluded the victims’ right to compensation, the Government 

shall respect those recommendations.  

 Still, there were new recommendations, urging its improvement, since the current system is 

‘punitive’ in the view of the international human rights standards. Costa Rica, Croatia, Panama, and 

Poland specified that the excessive service period compared to the active service and the confined 

places of service are problematic. Especially, Canada suggested that various options for service be 

provided, taking the talents of conscientious objectors into account. In fact, the ROK’s Military Service 

Act has been criticized consistently in 2010, 2011, 2012, 2014, and 2020 by the UN Human Rights 

Committee that firstly found a violation of the right to conscience in an individual communication in 

2006. In 2018, the UN Working Group on arbitrary detention rendered two opinions asking for 

reparation for the victims, too. Furthermore, the United States Department of State, the ROK’s ally, 

has also reminded of this problem in its Country Report on Human Rights Practices since 2004. 

However, the MND vaguely responded that it will ‘improve in the future,’ referring to the social 

consensus and the National Assembly as an excuse.  

 In conclusion, the neighbor countries demonstrated inspiring developments, increasing 

facilitation of feasibility and follow-up for the recommendations by taking more concrete and multi-

dimensional approaches in terms of the problems of the ROK’s human rights situations and solutions 

there to as well as a time limit in the fourth UPR. On the contrary, the ROK Government’s response 

halted at the level of mere formality, lacking in authenticity. That being said, it is undeniably 

lamentable to see its attitude overshadowing the purport of the UPR, which was introduced to achieve 

betterment of human rights, enshrined by the UN Charter, through constructive dialogue among 

member states. Even though the ROK was commended with ratification of some human rights treaties, 

but it failed to sufficiently explain its follow-up measures for substantive implementation, and it lacked 

in detailed information or figures regarding other human rights situations. Moreover, while it bears the 

obligation to promote and protect human rights under the international law, it was busy avoiding the 

responsibility by resorting to all kinds of excuses, referring to the social consensus or the state of 

National Assembly’s discussion, or court rulings. Therefore, it was hard for the CMHRK to remove 

worries that what if the ROK Government had no contrition upon the miserable defeat in the last 

election to seat in the UN Human Rights Council. 

 Henceforth, the ROK should act on UNCTAD’s classification as a developed economy for the 

promotion and protection of fundamental freedom and human rights of soldiers and citizens. As a 

starter, it should maintain a prospective posture in the UPR Working Group’s session on 1 February 

2023 to ‘support’ every recommendation made in the fourth UPR. The ROK National Assembly and 

Courts are not free from the accountability. Firstly, the Constitutional Court should declare the article 

92-6 of the Military Criminal Act unconstitutional without delay so as to save the victims. Beforehand, 

the National Assembly should abrogate the law at once. Furthermore, it should push ahead the 

ratification of major international human rights treaties, including the Optional Protocol to the 

Convention against Torture. The Alternative Service Act should be amended to alleviate institutional 

inequality, and reparation for the existing victims should be provided. Also, it should revise the 
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Military Service Framework Act and the NHRCK Act so as to supplement the flaws of the Office for 

Military Human Rights Protection. During peacetime, the Military Court Act should be annihilated or 

its jurisdiction over non-military crimes better be transferred to the civilian court to ensure transparent 

trial over revictimization cases of military sexual crimes. Lastly, the Courts and the Military Courts 

should refer to the international laws when it rules relevant cases to guarantee that there be no shortage 

in the protection of the rights of the victims of human rights infringement or sexual violence as well 

as reparations. In closing, the CMHRK would like to convey the sincerest gratitude to all the member 

states that contributed to the fourth UPR and wish that the year 2023 will be the first year to fulfill 

betterment of human rights in the military.  

 

 

Annex 1. Ministry of National Defense’s Response 

Annex 2. UN HRC UPR Recommendations Concerning Military Human Rights 

Annex 3. Extracts from the Advance Questions to the Fourth UPR Regarding Military Human Rights 

 

 

30 January 2023 

 

Representative Taehoon Lim 

Center for Military Human Rights Korea 
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Annex 1. Ministry of National Defense’s Response 

 

First, I will address the question of the United States regarding alternative system in Korea. The 

service period of the alternative system in the Republic of Korea is determined to be 36 months 

through social consensus and legislative process of the National Assembly. To ensure the service 

during this period is not punitive or contrary to conscientious or religious beliefs, tasks without use 

of weapons are assigned, and efforts are made to prevent excessive restriction of basic rights, such as 

break and treatment with dedicated personnel assisting the service. In the future, the Government 

will further develop the system thoroughly considering various requests and opinions.  

Next is the question regarding abolition of article 92-6 of Military Criminal Act. At this point, the 

Government is not considering repealing the provision. It does not uniformly punish same-sex sexual 

relation, and it is intended to punish only those cases that directly and specifically harm the healthy 

communal life and military discipline in the military. The Constitutional Court of Korea ruled the 

provision constitutional three times in 2002, 2011, and 2016, and, as additional constitutional appeals 

are still on going, the Government will respect the decision. No person was convicted of same-sex 

consensual sex in 2022, and the total of 19 people were convicted on related ground from 2014 and 

2022.  

Lastly, I will address the UK’s question regarding environment for female military service. First of 

all, non-discriminatory personnel management is guaranteed in accordance with laws and 

regulations, and in consideration of the increase in female military service, necessary facilities are 

continuously being improved. Next, for women to serve in the military safely from sexual violence, a 

dedicated organization has been established and is in operation under the Minister of National 

Defense and chief of staff of each branch, which is at the center of integrated execution of separating 

perpetrators and victims of sexual violence and personnel matters and legal counseling for the 

victim. Lastly, the Gender Equality Committee of the Ministry of National Defense, which is 

composed of public, private, and military experts, regularly inspect and improve relevant policies.  

Thank you. 

 

Note that the above Remark of the ROK MND is a transcript from the UNWebTV by the CMHRK, 

not an official script. Please, refer to the UPR Working Group’s report to be adopted on 1 Feb. 2023. 
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Annex 2. UN HRC UPR Recommendations Concerning Military Human Rights1 

STATES RECOMMENDATIONS 

EL SALVADOR Continuar y fortalecer los esfuerzos para la mejora de los derechos humanos en el ejército. 

IRAN 

To review the protection and prevention mechanisms on sexual violence in the military and prevent 

retaliation against those who reported sexual violence and to ensure the rights to justice and remedies 

for victims. 

ISRAEL Review the prevention and protection mechanisms on sexual violence in the military. 

CANADA 
... abolish Article 92-6 of the Military Criminal Act, which criminalizes consensual same-sex 

relations ...  

COLOMBIA 
Eliminar la criminalización de los actos sexuales entre personas del mismo sexo en la Ley del 

Código Penal Militar. 

GERMANY 
Repeal Article 92-6 of the Republic of Korea’s Military Criminal Act that punishes sexual activity 

between same-sex military personnel with sentences of up to two years in prison. 

ICELAND 
Repeal Article 92(6) of the Military Criminal Act, which prohibits and punishes consensual sexual 

conduct between men in the military. 

IRELAND 
Repeal article 92 (6) of the Military Criminal Act to end restrictions on consensual same sex 

relations. 

MEXICO 
Derogar el artículo 92-6 de la Ley del Código Penal Militar, el cual criminaliza las relaciones 

sexuales consentidas entre personas del mismo sexo. 

U.S.A. Repeal the Military Criminal Act’s article criminalizing same-sex conduct in the military. 

COSTA RICA 

Revisar la legislación y la práctica para garantizar un servicio civil alternativo que sea genuinamente 

civil, accesible a todos los objetores de conciencia sin discriminación, no punitivo ni discriminatorio 

en su naturaleza y costo, y de una duración comparable al servicio militar con cualquier duración 

adicional basada en criterios razonables y objetivos. 

ESTONIA Consider improving civilian alternatives to the military service for conscientious objectors. 

URUGUAY 
Poner fin a la detención de objetores de conciencia al servicio militar y garantizar que las alternativas 

civiles al servicio militar no sean punitivas ni discriminatorias y permanezcan bajo control civil. 

CANADA 

Allow conscientious objectors to serve for a length comparable to that of military service and with 

a variety of options to serve, taking into account the range of talent and skills that conscientious 

objectors can contribute to the nation. 

SLOVAKIA 
Take steps to implement the alternative service for conscientious objectors to military service in line 

with international standards. 

POLAND 

... to continue efforts towards making alternative service for conscientious objectors of a non-

punitive and civilian character, that is not disproportionately prolonged and not limited to being 

performed in correctional facilities ... 

CROATIA 

Ensure that conscientious objectors to military service can carry out genuinely civilian and non-

punitive alternative service without discrimination, by reducing the length of alternative service and 

expanding the places of possible service. 

CYPRUS 
Allow conscientious objectors to carry out an appropriate alternative service of a genuinely civilian 

character. 

PANAMA 

Adoptar disposiciones para que los objetores de conciencia realicen un servicio alternativo adecuado 

y no punitivo de carácter genuinamente civil y de una duración comparable a la del servicio militar, 

con cualquier extensión adicional basada en criterios razonables y objetivos. 

SPAIN 

Garantizar que ningún objetor de conciencia al servicio militar sea encarcelado o privado de sus 

libertades y se ofrezca a los objetores una alternativa genuinamente civil y no punitiva en 

consonancia con el derecho internacional. 

LUXEMBURG 
Remettre en liberté tous les objecteurs de conscience placés en détention, expurger leur casier 

judiciaire et leur accorder une indemnisation adéquate. 

ARGENTINA 
Disponer la libertad de todas las personas objetoras de conciencia encarcelados, eliminar los 

antecedentes penales de los objetores de conciencia y proporcionarles una indemnización adecuada. 

 
1 Please, refer to UPR Working Group’s report to be adopted on 1 Feb. 2023. East Timor’s statement was not disclosed. 
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Annex 3. Extracts from the Advance Questions to the Fourth UPR Regarding 

Military Human Rights 

 

Belgium 

⚫ Will the government of the Republic of Korea repeal article 92(6) of the Military Criminal 

Act, which prohibits and punishes consensual same-sex sexual conduct between men in the 

military? 

 

Germany 

⚫ How many persons have been convicted for consensual same-sex relations, based on Article 

92-6 of its Military Criminal Act in the last year, and how many convictions were there in 

total? 

 

United Kingdom of Great Britain and Northern Ireland 

⚫ What measures is the Korean Government introducing to recruit more women into the 

military, whilst ensuring that it is a safe and equal place to work, free from ill treatment and 

sexual assault/ harassment? 

 

United States of America 

⚫ We appreciate the progress the Republic of Korea has made on alternative forms of national 

service but remain concerned about the duration and restrictions on individuals’ freedom of 

movement for conscientious objectors. How is the government ensuring that service options 

are a fair and equitable alternative to military service rather than a punitive measure for 

conscientious objectors? 

 

 

* In order of ABC. 

 


